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PREFACE

The 1980s have cast a disturbing shadow over
American Democracy. Representative govern-
ment is threatened by a creature no more human
than the space monster in the movie, “Aliens” —
The Technocratic Gerrymander.

The lifeblood of this monster is manipulation
and control. By definition, the technocrat uses
available technology to accomplish his objec-
tives, but without consideration of the people
whom it purports to serve. The gerrymander is
amanipulation of electoral district boundaries to
achieve political control.

The union of technology and manipulative poli-
tics in redistricting is the basis of many of the
problems in our representative process today.
Declining voter participation, single issue poli-
tics, rancorous partisanship, non-competitive
politics, the exclusion of women and minorities
from our legislatures, the “behind the scenes”
politics that have burrowed deeper and deeper
into the fabric of American public policy — all
have their roots in abusive redistricting. And in
today’s world the words abusive and redistrict-
ing are not separable.

For our system of representative government to
serve the people, WE MUST GUARD THE
GUARDIANS. Otherwise, we may as well
retreat back to the days of the Feudal System,
allow our politicians to assume the role of nobles
and hope that their technocratic servants will
allow them to follow a policy of noblesse oblige,
Just think! No elections or campaigns would be
necessary, people would be born into office.

Sound crazy? Look at the statistics on tenure in
your state delegation in Congress or in your state

legislature, We allow our politicians to deter-
mine what areas they are going torepresent. No
wonder they are continuously reelected, re-
gardless of outrageous behavior!

After years of extensive research and study, the
author of this booklet— Professor Leroy Hardy
— has concluded that, if we do not rethink and
reconstruct the way legislative districts are
drawn, voter participation will continue to
decline and “imperial legislators” will prolifer-
ate. There has only been one other time in U.S.
history when fair representation was in greater
danger; and the citizens of that era responded
by having a tea party in Boston Harbor.

In the months ahead, many critics will come
forward and challenge the author’s premises on
redistricting. Few, however, will offer any real
solutions to the problem.

No more than the rest of us, politicians should
never be judges in their own interest. As James
Madison states in The Federalist, “If men were
angles, no government would be necessary.”
We need to control out little angles in govern-
ment. We need to impose some laws on our
lawmakers when they redistrict — otherwise
our whole system of the rule of law will be jeop-
ardized and democracy will diminish.

The Gerrymander: Origin, Conception and
Re-emergence, is an in-depth, copiously illus-
trated analysis of abusive redistricting, describ-
ing the symptoms, tracing the history and defin-
ing the types of gerrymanders.

Of course seeing is believing, so please read on!
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NOTHER ROUND OF REDIS-

tricting has occurred between the first

appearance of these “considerations”

in 1977 and the present." It can be characterized

as the decade of the modern gerrymander. The

species has proliferated beyond imagination

and the original gerrymonster has become a
hydra-headed creature.

Thus, despite the great expectations fostered by
landmark cases such as Baker v. Carr,* Rey-
nolds v. Sims,” and Wesberry v. Sanders,* the
quest for representative government is still
frustrated by political manipulation commonly
known as gerrymandering. An unusual con-
figuration on an electoral district map elicits
laughter or raised eyebrows and even the politi-
cally ill-informed may startle companions with
the word gerrymander.

Its political impact causes legal dilemmas that
seemingly defy resolution. As early as 1962
Dean Phil Neal of the Yale Law School alluded

to gerrymandering as the next problem to be
met in the reapportionment controversy,” and in
the interim, the courts have often grappled with
the problem and timidly let go.

Unfortunately, despite the multitude of pages
in law journals, political science periodicals
and other academic treatises, where cases are
properly noted and the cruelty to representative
government is deplored, judges are still left
without guidance for reaching a solution of the
gerrymandering problem. Another symposium
in the 1980s rehashed the same topic.® The
courtagain joined in the gerrymander argument
and after Bandemer” people still wonder: What
did the court mean? Later, many of the same
authorities produced another symposium, with
great expectation that the court would follow
the lead of political scientists.® But Badham v.
Eu” offered little clarification. Apparently the
justices for different reasons decided to follow
leads guaranteed to go nowhere and to hope for

1. Parts of this commentary originally appeared as “Con-
sidering the Gerrymander,” 4 Pepperdine Law Review,
243-284 (1977): hereafter cited as Considering. The
writer is indebted to his CSULB colleague Robert A.
Hayes for his helpful comments on the original article.
The revision and updating was aided by insightful
comments of Alan Heslop and George Blair, his asso-
ciates at the Rose Institute. and Vice President Don
Henriksen of Claremont McKenna College.

2. 369 U.S. 186 (1962).
3. 377 U.S.533 (1964).
4. 376 U.S.1(1964).

5. Neal, Phil, “Baker v. Carr: Politics in Search of Law”,
1962 Supreme Court Review 252 (1962). Robert G.

Dixon, Jr., refers to gerrymandering as our present
‘second round’ of apportionment litigation in his excel-
lent Democratic Representation: Reapportionment in
Law and Politics, (New York, NY: Oxford University
Press, 1968), p. 466; hereafter cited as Democratic
Representation.

6.  “Symposium: Gerrymandering and the Courts™ 33
UCLA Law Review 1-281 (October 1985).

7. Davis V. Bandemer 106 F. CT. 2797.
8. Grofman, Bernard, ed., “Gerrymandering: Badham v.
Eu, Political Science Goes to Court,” 18 PS 538-581;

hereafter cited as Political Science Goes to Court.

9. Badham v. Eu 694 F. Supp. 644 (N.D. Cal. 1988).
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responsible legislative behavior. Termino-
logical difficulties and misconceptions have
led the experts into digressions from the prin-
cipal issue. Thus the writer has been inclined
to believe a rethinking of the gerrymander is
necessary. How do we define gerrymanders?
How can they be eradicated?

A review of articles, books, and monographs
about redistricting revealed a dearth of practi-
cal, constructive proposals for change in the
political system." Indeed, the proponderant
scholarship seems to conclude: it’s process,
it’s incremental, it’s pluralistic, it’s okay. Why
is it that when a noted scholar proclaims politi-
cal science has a great contribution to make,
the Supreme Court ignores the scholarly wis-
dom? Clearly, in Badham v. Eu the Justices
looked elsewhere.

At least four aspects of political science writ-
ings have contributed to misunderstandings:

1. imprecise language;

(8]

the current use of “process™ as an
analytical device to replace behav-
ioralism;

3. the neglect of historical and theo-
retical underpinnings of the system
which is inherent in behaviorial or
process approaches; and

4. the failure to take the final step in
the biological analogy.

Definitions:
Definitions are crucial to clarify what is to be
investigated and how to explain the experi-
ment. Rethinking definitions is equally impor-
tant to clarify status quo statements. For good
reason, individuals who benefit from the con-

fusion about redistricting do not want the sub-
jectanalyzed on the basis of empirical evidence.
If their illusive definitions hold, their advan-
tages can be maintained by a political hoax.

The first step to re-focus attention on the redis-
tricting problem is to recognize that reappor-
tionment is not the issue. The courts have
spoken: one person, one vote has been largely
accepted as the basis for apportionment since
defeat of the Dirksen Amendment in 1968—
twenty years ago.

The problem has shifted to the implementation
of apportionment, namely, redistricting."" The
question is: Why is redistricting a problem after
each decennial census? The answer is simple:
incumbents and their supporters resist redis-
tricting which may jeopardize their advantages.

Problems With Process Analysis:
Current process analysis, by its nature, produces
rationalizations for what might be termed plu-
ralistic incrementalism. Stability is defined as
realpolitik. In the case of redistricting, stability
means perpetuation of incumbents. Their expe-
rience is labelled as “quality input™ but without
evidence of the basis by which quality is deter-
mined."

Complex formulae are billed as conclusive proof
but often the results are jargonized so as to be
unintelligible to the non-behavioralist, judges or
the citizenry.

Historical and Theoretical
Neglect:
In addition, behavioralism and process analysis
typically disregard historical and theoretical
underpinnings of a system. This often leads to
plunging ahead in the quest for the holy grail,

10. An annotated bibliography of over 5,000 items was
initially prepared prior to 1981, It is now being updated
for publication prior to the 1991 redistricting.

1. The writer is aware of the technical point that apportion-
ment must be adjusted every ten years: hence it could be
called reapportionment. But reapportionment has a
broader meaning in a historical context. Past representa-

tive battles should not be confused with current prob-
lems. The currentissue is redistricting, which should be
the focus of our attention.

12. This aspect is discussed in Hardy, Leroy C. and Alan
Heslop, Redistricting Reform: An Action Program,
(Claremont, CA: Rose Institute, Claremont McKenna
College, 1989); hereafter cited as Action Program.
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with no idea of what the holy grail is. Alterna-
tively, critical thinking is initiated without fac-
tual substance.

Forgetting the Cures:
Finally, “process™ scientists often fail to con-
sider the curative aspect of science, accepting,
along with behavioralists, the current stability
as inevitable incrementalism.

If a disease is found, the natural scientist tries to
find a cure rather than to accept the condition
found. Too often, political scientists are satis-
fied with the recording of results. The failure to
finish the scientific experiment robs political
science of its potential to provide political solu-
tions to society. Thus, the profession fails to
fulfill its social responsibilities. This mono-
graph suggests some steps toward clarification
of the gerrymander dilemma.

COINING A
POLITICAL TERM

The origin of the term gerrymander is an oft-
told tale of American politics."” In 1812 the
Democratic-Republican Party redistricted the
State of Massachusetts to the detriment of the
opposition Federalist Party. Elbridge Gerry
was governor. One district had a peculiarly dis-
torted contour, as was clearly seen when The

Boston Weekly Messenger published a map of

it. Soon afterward, the shape of the district was

examined and discussed at a dinner party where
someone remarked, “The district needed wings,
and Mr. Tisdale, the artist, readily provided
them making the map of the district resemble a
prehistoric monster.” Thereupon one of the
guests suggested the name “salamander” was
appropriate. Someone else, probably Mr. Al-
sop, responded with, “Gerrymander is what
you mean.” Thus a term was coined that has
since been variously used as a noun and/or verb
in American political life."

Whether Governor Gerry had any influence in
the actual creation of the district is question-
able." Still, he was a prominent political actor
of the time, and thus this illustrious dissenting
founding father, later Vice-President, defender
of the idea of popular government and annual
elections, acquired an undeserved reputation
for the “evil™.'® To attribute gerrymandering to
the governor ignores the fact that rivalry be-
tween the legislature (which normally has re-
sponsibility for drawing district lines) and the
executive was then more intense than it is now.
Executive interference would surely have been
resisted.'” The political creature known as a
“gerrymander” was surely devised by a legisla-
ture composed of individuals vitally interested
in their own electoral prospects.

Although Massachusetts’ 1812 distortion is the
classic example, Mr. Elmer C. Griffith long ago
revealed that the techniques which produce
gerrymanders had already long been practiced
in America. He ascertained that the first known

13. Among the better accounts of the use of the term are:
Griffith, Elmer C. Rise of the Gerrvmander in the
United States, (New York, NY: Amo Press, 1974
reprint of Chicago, IL: Scott-Foresman, 1907), Chapter
1; hereaftercited as Rise of Gerrymander; Luce, Robert,
Legislative Principles, (Boston, MA: Houghton-Mif-
flin, 1930) p. 395; and Griffin, Henry F. “The Gerry-
mander,” 97 Qutlook 186-193 (January 8, 1911); here-
after cited as Gerrymander.

14, Idem., Griffin, Gerrvmander. Notas well known is the
short duration of the infamous predator. In the Spring
1813 elections the Federalists captured the district
which prompted a cartoon in the form of a skeleton
labled: “Hatched 1812. Died 1813." The cartoon is
reproduced in Griftin, Gerrymander and redrawn in
Illustration 2, page 5. Likewise overlooked is the fact

that gerrymander did not appear in Webster’s Diction-
ary until 1862. One authority attributes the delay to
Gerry’s widow s residence near the famous lexiconer’s
relatives [Mencken, H.L., Supplement [— The Ameri-
can Language, (New York: NY: Alfred A. Knopf,
1961) p. 291.]

tn

Billias, George Athan, Elbridge Gerry: Founding Fa-
ther and Republican Statesman, (New York; NY:
McGraw-Hill Book Company Publishers, 1976)p.317.

16, Griffith, Rise of Gerryvmander, 26.

17. Dixon,Demaocratic Representation, p.459. notes Gerry
was in doubt about his veto right in the matter; citing
Luce, Robert Legislative Principles, (Boston, MA:
Houghton-Mifflin, 1930) pp. 397-98).
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appearance of a district which could have been
called a gerrymander occurred in Pennsylvania
as early as 1705." In North Carolina in 1732,
gerrymanders were constructed to favor one
section of the colony over another.' One of the
cleverest of the gerrymanders of the early pe-

riod was discovered to have existed in New
Jersey in 1798.%° Another five were noted in
New York between 1802 and 1809."" James

‘Madison faced a gerrymander monster created

by Patrick Henry who hoped to frustrate the
career of the future President.”

The “Infamous” Gerrymander

ILLUSTRATION 1

Chelsea

18, Ihid. a1 28.
19, Ihid. at 47.
20. [Ihid. at 57-59.
21. Ihid. at 31-32.

22, Tyler observed that mere fortune prevented another
founding father from having his name blighted by the
term “henrymander™: Tyler. Moses C.. Life of Henry.
(New York. NY: F. Unger Publishing Company. (1966)
p. 352, Of passing interest is the fact that James
Madison’s second Vice-President was none other than

Elbridge Gerry. Another President, William McKin-
ley. also met the gerrymander several times.  After
frequent efforts of similar design the Democratic redis-
tricting of 1890 in Ohio accomplished McKinley's
defeat. MacNeil reports: “The people of Ohio resented
McKinley s ouster and promptly elected him governor.
His overwhelming victory in the gubernatorial race led
to his nomination and election as President in 1896™;
MacNeil, Neil, Forge of Democracy: The House of
Representatives, (New York, NY: D. McKay 1963) p.
140. See also Brooks, Robert C., Political Parties and
Electoral Problems, (New York, NY: Harpers and
Brothers Publishers, 3rd ed., 1933) p. 477, hereafter
cited as Political Parties.
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Definitions:
But what is a gerrymander? According to
Encyclopedia Britannica, a gerrymander is an
action “to alter unfairly or abnormally, as the
political map of a state, etc.” As a noun, the
term is “an unnatural and arbitrary redistricting
of a state or county.”™ The fifteenth edition
says that gerrymandering is a term used in U.S.
politics “to describe the drawing of boundaries
of electoral districts, wards, and other subdivi-
sions, in order to give an unfair advantage to

one party over its rivals.”™ The same edition
makes the point that the 1812 action tended to
consolidate the Federalist votes into new sena-
torial districts to give disproportionate repre-
sentation to the rival Democratic-Republicans.”

Webster says that to gerrymander is “to divide
(a state, county, etc.) into election districts or
other civil divisions in an unnatural and unfair
way, with a view to give one political party an
advantage over its opponent, or for some other

2
i

ILLUSTRATION

The Forgotten Skeleton
Hatched 1812. Died 1813.

e
7.5

\

7,
A

(3]

23. 10 Encyelopedia Britannica, 1314 (New York, NY:

Encyclopedia Britannica, Inc., 1945).

24. 4 Encyclopedia Britannica, 509 (New York, NY: Ency-

clopedia Britannica, Inc., 1975)

25. ldem.
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improper purpose... hence to manipulate, as
factargument, etc., in order to gain an unfair ad-
vantage or to reach unwarranted conclusions.?

The Encyclopedia of the Social Sciences article
on gerrymandering describes the process as:

The abuse of power whereby the political party
dominant at the time in a legislature arranges
constituencies unequally so thatits voting strength
may count for as much as possible at elections and
that of the other party or parties for as little as
possible. To accomplish this design it masses the
voters of the opposing parties in a small number of
districts and so distributes its own voters that they
can carry a large number of districts by small
majorities.”’

Certaincommon characterizations emerge from
“authoritative” books.?® Gerrymandering is a
technique used for partisan purpose in the crea-
tion of constituencies. As a noun, the gerry-
mander is accompanied by qualifiers of “arbi-
trary” and “unnatural.” As a verb, gerryman-
dering indicates a redistricting process which
has been manipulated by the creation of con-
stituencies which are arbitrary, unnatural and
unfair (in an unequal vote sense).

Part of the confusion about redistricting and
gerrymanders stems from the loose, interchange-
able use of terminology. The late Professor
Robert Dixon, Jr. observed that any redistrict-

ing is a gerrymander because any line drawn on
a political map represents an electoral advan-
tage for someone. Fifteen years earlier, Dr.
Ivan Hinderaker had made basically the same
observation in relationship to the California re-
districting of 1951. Similar observations could
be made, and are being made, today.

But to say that all redistricting is gerrymander-
ing confuses the issue. A common political
term is made meaningless as a device to refine
political and legal thinking. Gerrymanders are
aform of political manipulation similar to brib-
ery, vote stuffing, etc. To say gerrymanders
occur under any circumstances, or everyone
doesiit, is to claim gang rape is not rape because
everyone does it. When investigating partisan
gerrymanders, such as in Indiana and Califor-
nia, the quest for eradication is not solved by
concluding they are everywhere. A creature
which jeopardizes the environment requires
more precise anatomical dissection, or an in-
vestigation of “crat tracks” of the gerrycrat.

If gerrymandering practices are to be con-
trolled, the species must be analyzed to deline-
ate its variations. At the same time, more
precise terminology in relation to the gerry-
mander technique will better distinguish it from
other forms of electoral manipulation. Courts
and citizens will be able to understand its worst
features.

26. Webster's New International Dictionary, 1052 (2nd ed.
1947).

27. Seligman, Edwin, RA., Encyclopedia of the Social
Sciences, (New York, NY: Macmillan, 1931), Volume
6, p. 638.

28. See also Random House Dictionary, (New York, NY:
Random House, Inc., 1967), p. 594 and Sills, David L.,
ed., International Encyclopedia of the Social Sciences,
(New York, NY: Macmillan and Free Press, 1968),
Volume 1, p. 38.



The Gerrymander: Origin, Conception and Re-emergence 7

CLASSIFICATION

On the basis of a study of congressional districts

from 1870 to the present and the author’s par-

ticipation in the creation of districts in several
redistrictings, the following classification is
suggested to clarify thinking about gerryman-
ders—the major abuse of current redistricting.”

I. Silent Gerrymanders: Prehistoric
Monsters of Twenty Years Ago

A. Inaction

B. Constitutional

II. Current Species

A. Composition
1. Concentration-of-them
2. Concentration-of-us
3. Dispersal-of-them
4. Dispersal-of-us

B. Form—Elongation or Shoestring

C. Purpose
1. Elimination/Isolation
2. Projection

In each case, the adjective describes the tech-
nique used to create a political gain or advan-
tage. Any effort to control gerrymanders, or to
eliminate them, must consider their nature, their
characteristics and their purposes.

The Spawning Environment:
Often attention on the gerrymander as a species
is diverted by referring to the entire process of
redistricting as a partisan, bi-partisan, or non-
partisan gerrymander. Mixing the entire pack-
age of redistricting, which may include gerry-

manders, with the discussion of specific gerry-
manders only serves to confuse the issues.
Gerrymanders are individual in nature and
their characteristics must be carefully ana-
lyzed. The redistricting process (partisan, bi-
partisan, or nonpartisan), which is the spawn-
ing grounds for gerrymanders, must be treated
separately.

Another basic problem in analyzing redistrict-
ing stems from the interchangeable use of the
terms “‘reapportionment”, “redistricting”, and
“gerrymandering”. Gerrymanders are distor-
tions of representation by redistricting prac-
tices. This was the original meaning of the

term, from the Massachusetts example of 1812.

In the late nineteenth century and early twenti-
eth century the term was often applied to inac-
tion by the legislature or the inability to act
because of constitutional provisions. Thus,
what was being discussed was not redistrict-
ing. The problem was the failure, or the inabil-
ity to redistrict.

The trilogy cases (see below) eliminated the
reapportionment problem and required redis-
tricting. Thus gerrymanders re-emerged as a
political problem because courts required re-
districting to take place. Prior to the cases, leg-
islators could accomplish their political pur-
poses by simply not acting. The gradual insis-
tence on the one-person one-vote criterion did
not allow the ease of inaction. Legislators, for
a multitude of reasons, reverted to gerryman-
ders (more comparable to the original 1812
action that originally prompted the use of the

29. This classification was originally developed in the
author’s Ph.D. dissertation: Hardy, Leroy C., The
California Reapportionment of 1951, (unpublished
Ph.D. dissertation, University of California, Los Ange-
les, 1955) p. 391; hereafter cited as Reapportionment of
1951. The initial pattern was elaborated in a paper
delivered at the 1961 American Political Science Asso-
ciation Convention: Hardy, Leroy C., The Theory and
Practice of Reapportionment, (mimeographed paper
for the American Political Science Association, Sep-
tember 1960). The present classification represents a
development on the basis of five redistricting experi-

ences since that time. Othersimilarclassifications have
been produced, the most frequently cited being: Hacker,
Andrew, Congressional Districting, The [ssue of Equal
Representation, (Washington, D.C.: Brookings Institu-
tion, Ist edition, 1963), p. 46. See also Brunn, Stanley
V., Geography and Regions of Politics in America,
(New York, NY: Harper and Row, 1974), pp. 168-71;
hereafter cited as Regions; Keefe, William and Morris
Ogul, The American Legislative Process: Congress
and the States, (Englewoods Cliffs, NJ: Prentice Hall,
2nd edition 1968), pp. 80-82.
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term gerrymander) as a means to rig the system
for their own advantages. As the following
examples indicate, gerrymandering returned with
a vengeance and proliferated beyond belief.

A REVIEW OF
GERRYMANDER TYPES

An understanding of gerrymandering is facili-
tated by a brief discussion of each type and a
perusal of maps illustrating each type.

Silent gerrymanders, which caused the major
distortion of representation prior to the trilogy

cases of the Warren Court in the 1960s,*" were of

two types:

I. by legislative inaction; and

2. by constitutional provisions.

Silent Gerrymanders by
Legislative Inaction:

Asilent gerrymander resulted from the failure of

aredistricting body (normally the legislature) to
redistrict the state despite significant population
changes. Two classic “political question™ cases
centered on legislative inaction. Colegrove v.
Green [1946] concerned the failure of the Illi-
nois legislature to change congressional dis-
tricts after 1901.%" Baker v. Carr [1962] chal-
lenged the Tennessee legislature’s inaction in
state legislative districts after 1901.*> The Su-
preme Court had refused to take jurisdiction in
the Colegrove v. Green | 1946] case; butin 1962
the Supreme Court ordered lower courts to re-

view their previous decisions and the so-called
reapportionment revolution began.

Throughout the nation many silent gerryman-
ders came into existence between 1910 and
1929 because Congress failed to reapportion
the national legislative districts in accordance
with the 1920 Census.* Districts based upon
the population of 1911 were left unchanged.
Several states retained representation their popu-
lation no longer justified, while other states
were denied representation their population in-
creases warranted. Notable in the former cate-
gory was Missouri and in the latter California.

Failure of the Congress to act was coupled with
a similar reluctance of many states to alter their
legislative districts. California was alsoaprime
example in the state legislative category. Inthe
early 1920s Southern California and urban areas
in general continued to grow more rapidly than
other parts of the state. Northern and rural
legislators refused to redistrict the state, despite
constitutional provisions requiring a reappor-
tionment every ten years, with representation in
both houses to be based on population.** Dis-
tricts no longer justified by population, or de-
nied representation despite populationincreases,
became silent gerrymanders.

Resistance on the national and state levels to
reapportionment was an attempt to ignore the
great American transition from a rural to an
urban society. “Status quo” elements naturally
fought vigorously against realignment of dis-
tricts which would deplete their political power.
In state after state population as the basis for
representation in both houses meant that the

30, Bakerv. Carr, 369 U.S. 186 (1962), Reynolds v. Sims,
377U.8.533 (1964 and Wesheriry v. Sanders, 376 U.S.
I (1964).

31. 328 U.S. 549 (1946).
320 369 U.S. 186 (1962).

33. An overview of the congressional picture is found in
Tanner, E., Congressional Reapportionment, 1910 1o
1930, (unpublished Ph.D. dissertation University of
Texas, Austin, 1937). The definitive coverage of this
period in the California context is: Bemis, George.
Representation in the California Legislature, 1911-

1931, (unpublished Ph.D. dissertation, University of
California, Berkeley, 1935); See also Hichborn, Fred,
Story of the California Legislature of 1921 (1935) and
Ahl, Frances, “Reapportionment in California,” 22
American Political Science Review, 978 (1928). An
overview of the California picture is included in Hardy,
Reapportionment of 1951, 21-37, which is liberally
paraphrased in Allen, Don, Sr., Legislative Source-
hook, (Sacramento, CA: State Printing Office, 1965)
Chapter I; hereafter cited as Seurcebook.

34. California Constitution Article 4 Section 6 (West 1954)
(as enacted in 1879).
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newly populated areas would ultimately take
control of the legislature. California’s solution
to the impasse was approval of an initiative
measure to change the basis of representation
in the upper house. Rural and northern ele-
ments were thereby given dominance in the
Senate by the introduction of area as the basis
of representation.®

Silent Gerrymanders by
Constitutional Mandates:
Often the legislative refusal to adjust districts
to population shifts [rural to urban] was sanc-
tioned by constitutional clauses which limited
a county’s representation.

In many cases the constitutional gerrymanders
were the result of 19th Century constitutions
which predated a major rural-urban conflict.
The silent gerrymanders simply grew as demo-
graphic change accelerated and the constitu-
tions were not altered to accommodate growth.

In other cases the constitutional gerrymander
was the last desperate effort of rural forces to
hold back urban influence, often rationalized
in terms of the values of rural life in contrast to
urban culture with its influx of foreign values.
The restrictions on urban groups took many
forms, most notably the limitation of the per-
centage of representatives fromany one county,
or one representative for each county regard-
less of its population, or provision for area rep-
resentation in one house. The latter technique
was often rationalized as the “federal anal-
ogy.” If the U.S. government had states repre-
sented in the U.S. Senate equally. regardless of
population, rural forces in some states argued
counties could be equally (or approximately)
represented in State Senate.*

California in the early 20th Century was a
prime example of a rural and sectional society
in crisis. As population flooded into the urban
areas and into southern California a system
based on population in both legislative houses
threatened the starus quo establishment of San
Francisco and northern California. As men-
tioned above, the solution in the 1920s stale-
mate was a constitutional change limiting any
county’s representation to one senator in the
upper house and no more than three counties in
any one senatorial district.

In this process, a new sub-species of gerryman-
der was created—the constitutional gerryman-
der.’” The silent gerrymanders, because of leg-
islative inaction, were now embodied in the
constitution which made actions almost impos-
sible. In effect, the constitutionally-stipulated
criterion (for at least one house) made altera-
tion of districts (or constituencies) impossible.
Compromise was bought at a great price. The
democratic promise ol “one person, one vote”
was exchanged for acres and trees in the “cow
counties.” As the population continued to shift
toward urban areas, the distance from “one
person, one vote” increased — now with con-
stitutional sanction, whereas the former silent
gerrymanders could have been altered by legis-
lative action. Constitutional stipulations al-
lowed little alteration of senate districts and
virtually froze representation in the upper house
regardless of future population shifts.

Similar demographic change and lack of legis-
lative response brought on a decade of inaction
on the national level. The impasse was finally
resolved by the Automatic Reapportionment
Actin 1929 on the threshold of another census.
The delay in normal adjustments in 1920 meant
that changes in 1930 would be more drastic and

(5]
o

. California Constitution Article 4 Section 6 (West
1954) (as amended in 1926).

36. The falacious nature of the analogy was intellectually
demolished in Revnolds v. Sims in 1964,

37. Tyler, Gus and David . Wells, entitle their useful
chapter, New York: ‘Constitutionally Republican’, in
The Politics of Reapportionment, by Jewell Malcolm,

ed., (New York, NY: Atherton Press, 1962) p. 221,
hereafter cited as Politics of Reapportionment. Possi-
bly the classic example of the constitutional gerryman-
der was the county-unit rule in Georgia; see Gosnell,
Harold, “The Gerrymander System in Georgia,” 11
Social Forces 570-73 (1933) and Gray v. Sanders, 374
U.S. 368 (1963). Gosnell termed the unit rule in
Georgia a “double-barrel” gerrymander.
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likewise significant. States, denied representa-
tion in 1920, gained more if their growth con-
tinued, while states continuing their relative
decline in relationship to national growth pat-
terns lost more. By way of illustration, Califor-
nia increased its representation from 11 to 20,
four of nine going to Los Angeles County,
whereas Missouri lost three seats. The inac-
tion, broken only after years of difficult nego-
tiation, must be considered from the perspec-
tive that national legislators were unwilling to
yield representation to urban areas in the “grand
depository” of the democratic principle, de-
spite the fact that the U.S. Senate protected
small states on the basis of the federal principle.
In sum, the rural status quo elements wanted
advantages in both houses.

National legislators were not alone in their
footdragging. Despite the acquiescence to
constitutional gerrymanders in one house by
many states, obstructive reluctance to redistrict
was still manifest on the state level, and con-
gressional districts were not necessarily bal-
anced. Conservative forces inside and outside
the state legislatures continually blocked action
and silent gerrymanders proliferated. As noted
above, two significant cases—Colegrove v.
Green® and Baker v. Carr*®*—originated from
legislative inaction that spawned silent gerry-
manders. In Colegrove the complaint centered
on congressional districts in Illinois that had
not been reapportioned since 1901, while in
Baker the Tennessee state legislative districts
also had not been altered since that date.** In
Tennessee, for example, the Shelby County
district in 1901 had a population of 153,557
compared to the White County district’s 15,577.

By 1960 the former district had 627,019 people
while the latter district had 14,157. In Califor-
nia the smallest state senatorial district in 1930
had 7,915 people compared to Los Angeles’
2,208,492, or aratio of 1 to 279; but by 1960 the
smallesthad 14,294 and Los Angeles 6,380,711,
or a ratio of almost 1 to 450.%

In response to such flagrant disparities and the
failure of legislatures to act, the federal courts
moved into the reapportionment thicket*> and
eventually struck down the state constitutional
stipulations thatimplemented the constitutional
gerrymanders. Thus the courts served as the
powerful legal exterminators of the silent and
constitutional gerrymanders. Reynoldsv. Sims
in 1964 declared such constitutional techniques
unconstitutional. Legislatures were to repre-
sent persons—one person, one vote—not acres
and trees.

Even with a relatively equal basis for redistrict-
ing after each census, the disparities may still
exist and possibly grow during the decade.
Some extremes may occur, such as the 13th
California Congressional district (1961) which
was underpopulated with 368,100 people in
1960 and overpopulated with 565,400 by 1966,
but such variations will be the exception, rather
than the rule. Indeed, technically if the growth
occurs between regular redistricting actions
(i.e. between censuses) it is not a gerrymander,
since the original district was relatively equal to
other electoral units of that time.* Continual
redistricting is hardly warranted, and the stabil-
ity of district identity probably outweighs the

~ advantage of interim tinkering. Even assuming

that the term “silent gerrymander” is inappro-

38. 328 U.S. 549 (1946).
39. 369 U.S. 186 (1962).

40. The Baker v. Carr litigation is reviewed in Graham,
Gene, One Man, One Vote: Baker v. Carr and the
American Levellers, (New York. NY: Random House,
1972).

41. Hardy, Leroy C. and Charles Sohner, “Constitutional
Challenge and Political Response: California Reappor-
tionment, 1965, 10 Western Political Quarterly 733
(1970); hereinafter cited as Hardy and Sohner.

42. Reynolds v. Sims, 377 U.S. 533 (1964) and companion
cases.

43. All references to “districts” are to Congressional dis-
tricts unless otherwise specified.

44. In the haste to deal with current circumstances redis-
tricters seldom have the time or foresight to gerryman-
der into the future, though the CA 42-CD (1981 and
1982) may have been one such example.
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priately used, it would be a species of short
lifespan. Population growth and mobility are
natural during a decade, and they hardly warrant
a continual effort at precise equality. Actually,
the lack of precise figures, or at least common
figures that redistricting actors will accept, dis-
courages redistricting efforts between censuses.

Gerrymanders by Composition—

Concentration:
A concentration gerrymander consolidates the
strength of a political party or an ethnic group in
adistrict, or in a few districts, normally to mini-
mize representation for opposition voters [the
“concentration-of-them-gerrymander™].

Inless common situations, the redistricting party
may concentrate its own supporters in an area
where the other party predominates [the concen-
tration-of-us-gerrymander].

Ethnic politics since the 1960°s have brought
about another sub-species of the concentration
gerrymander: the minority concentration gerry-
mander. This type is often called the “affirma-
tive action” gerrymander. As a gerrymander
device itcan be used to promote ethnic represen-

2 The Gerrymander: Origin, Conception and Re-emergence

tation or it can be used to concentrate ethnic
groups in a “benevolent” manner, while at the
same time minimizing their political influence

by concentrating the ethnic group in a mini-

mum number of districts.

With opposition concentrated in a minimum
number of districts, the other districts become
less competitive or, in other words, dominated
by the party doing the redistricting. The prin-
ciple of the concentration gerrymander can best
be illustrated by a hypothetical situation (See
[llustration 5). In extreme form, Party B’s ma-
jority vote could be deprived of its majority by
judicious concentration of its strength in the
one district.

In a factual example, the 1951 Republican
legislature in California created concentration
gerrymanders of profound effect on the repre-
sentation of the Democrats in Los Angeles
County.” Los Angeles Democratic voters were
concentrated in large congressional districts of
about 425,000 each, while Republican areas
were carved into districts of 225,000 each.
Over the decade this provided the Democrats
with four of twelve Congressmen representing
Los Angeles County. Although inelections the

Hypothetical Gerrymandering

Party A
Controlling
Redistricting

Party B
Minority in
Redistricting

115,00* 100.000
118.000% 110,000

_ 500,000 600,000

*The winner.

ILLUSTRATION 5

45. Hardy, Reapportionment of 1951, 249-77, 404-08.
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Democratic vote was approximately fifty per-
centof the total vote, Democrats were unable to
elect six of the twelve congressmen because
their strength was heavily concentrated in four
districts. In 1958, when the Democratic per-
centage of the total vote went up to nearly 60%,
the Democrats were able to obtain only five of
the twelve congressmen or 41.66% of the rep-
resentation.

In 1961 the Democrats, a majority in the state
legislature, accomplished areversal of the 1951
Republican concentration effort. Republicans
in 1962, 1964, and even 1966 with a Republi-
can surge, received less representation than
their proportion of the vote (e.g. 1962,48.2% of
the vote, 34.2% of the representation; in 1964,
47.0% of the vote, 39.5% of the representation;
in 1966, 53.7% of the vote, 44.7% of the repre-
sentation).” Both parties, thus, employed the
concentration gerrymander efficiently, but a
subtle difference can be noted. The Republi-

cans in the 1951 reapportionment used the con-
centration of population and of Democratic voters
toaccomplish theiraims. In 1961 the Democrats
created relatively equally populated districts
with one exception, but Republican voters were
heavily concentrated in only a few districts.”

Although the concentration variety of the gerry-
mander usually applies the technique being used
by the dominant political group against the op-
position party, occasions may exist when the re-
districters concentrate themselves. While Re-
publicans in California were concentrating
Democrats in 1951, Republicans in New York
were consolidating their own strength in
Brooklyn to insure the election of one Republi-
can in the overwhelmingly Democratic area.™
The result was the “silk-stocking™ 12th district
in New York. Itisdifficult to determine whether
the term “‘stocking™ is meant to describe its
weird shape or the type of wealthier citizen that
populated the district.

District
[1951]

The New York
12th Congressional
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ILLUSTRATION 6

46. Allen, Sourcebook, p. 30, surveys the statewide dispari-
ties between 1952 and 1964. The 1966 percentages
were computed independently.

47. Report of the Assembly Interim Committee On Elec-
tions and Reapportionment, 1961, (Sacramento, CA:
State Printing Office, 1961) p. 29.

48. Roberts, “The Donkey. the Elephant and the Gerry-
mander,” 7 The Reporter, September 16, 1952 at 30-33;
and Tylerand Wells, in Politics of Reapportionment, p.
224. The Republican dilemma in the inner cities is
reflected in the necessity of using the same technique in
Queens to save a Republican seat in 1961; see New
York Times, February 28, 1968.






